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SUPREME COURT OF ALABAMA. 


—>-— 


Judges Lipscomb, 
Present at this Term, —, 


Crenshaw. 


IN the absence of the Chief Justice, Judge Lipscomb. ap- 
pointed Chief Justice pro tempore. 
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John Click jr. and Luther Morgan against John Click. — December, 182 


John Click sen. sued out a writ of capias to the Circuit By the Act of 
Caurt of Tuskaloosa county, in debt against John Click jr. rhe es Mh 
and Luther Morgan, “ surviving partners of the late firm of of service of — 
“John Click and Co.” Service of the writ was acknow- Writby one part. 
ledged as follows: “I acknowledge the service of this writ a. 
“this Ist March 1822, John Click, of the firm of Morgan 
“and Smith.” The declaration was against John Click jr. 
and Luther Morgan, “ surviving partners of the late firm of 
“ John Click and Co., who with one Samuel Smith de- 

“ceased, were merchants and copartners, trading under the 
“ firm and style of John Click and Co.,” on a promissory note 
of John Click and Co. for $181, payable to James Chick, 
and by him assigned to plaintiff. At March term, 1822, the 
Circuit Court rendered judgment by default for the amount 
of the note and interest against John Click jr. and Morgan. 
They sued out a writ of Error, and here assigned as Errors. 

That the writ does not appear to have been even in the 

possession of an officer, whose duty it was to exccute it. Nor 
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peckusen, 1822. does it appeer that plaintiffs in Error were partners when 


Py 


Jobn Click, jr. 
and Luther 


v. 
John Click. 





John Click jr. acknowledged service of the writ, or that he 
was ever a partner ; the acknowledgment by him being as of 
the firm of Morgan and Smith, and the note declared on 
being the note of John Chck and Co.-That the writ does 
not charge plaintiffs in Error as partners when it issued ; 


‘amd that the judgment against them is by default, when they 


were not in Court. ; 
The case was argued by H. G. Perry for plaintiffs, and 


‘Owen for defendant in Error. 


‘Judge Saffold delivered the opinion of the Court. 
It is contended by the counsel for the-plaintiffs in Error, 
that the service of the writ is insufficient ; that Click, who 
acknowledged the service, does not appear to be the same 
was of the firm of John Click and Co.: that it is to be 
inferred that the acknowledgment was made after the co- 
partnership was dissolved, when he could not (even if he 
could during the partnership) bind the other partners by it, 
The Act of February, 1818, “ for the better regulation of 
“ judicial proceedings,” (Laws Alaba, 450) noticed in the 
rea provides that “ when a writ shall be issued against 
“ all the partners of any firm, service of the same, or any one 
“of them, shall be deemed equivalent to a service on all.’’ 
The statute does not prescribe the manner of service, whe- 
ther by the sheriff or by other legal means, It is sufficient if 
legal service be perfected on any one of the firm ; and it is 
believed never to have been questioned, but that an acknow- 
ledgment of the service is to all intents and purposes as valid 
as if the writ had been exeeuted by the sheriff. The plain- 
tiffs in Error were declared against as John Click jr. and 
Luther Morgan, surviving partners of the late firm of John 
Click and Co., who, with Samuel Smith deceased, were co- 
partners, trading under the firm of John Click and Co. . The 
most _rational inference from the description which John 
Click gives of himself in his acknowledgment is, that he was 
one of this firm, and that his object was to give the names of 
all who had composed it. He shews that he was of the firm 
of Morgan and Smith, and the declaration claims a debt con- 
tracted by Click, Morgan and Smith: but we conceive that 
this description may. be treated as surplusage ; and that in all 
cases, when legal service is made on one bearing the name 
of the defendant, the presumption is that he is the same un- 
til the contrary shall appear. 
It does not appear that at the time of declaring the part- 
nership had been dissolved. Smith had died, and the other 
two were sned as the surviving partners. But if it did se 
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appear, we are of opinion that it would not alter the cage, >#czw=an, 1890. 
We hold that for all debts contracted by a firm trading in “~~~ 
partnership, actions may be instituted by service of process ai Click, jr. 
on any one who was a partner at the time of contract- “Morgen 
ing. That a dissolution of the partnership, a matter at all Jehu Click 
times within the control of those composing it, cannot affeet ; 
the nights of creditors ; and that the laintifis cannot, by dis- 
solving, defeat the remedy provided by the Statute. 





Let the judgment be affirmed. 


_————— 


Luther Morgan against David Scott and John Click. December, 1822. 


LUTHER MORGAN fied his bill in Chancery in the Cir- 1. M. and C. be- 
cuit Court of Tuskaloosa County, against David Scott and John ieadelentie c. 
Click, defendants, stating that in 1816 he and Samuel Smith gives a Note un- 
(since deceased) established Click in mercantile business, to [7,52 im name 
be conducted by him at Tuskaloosa under the firm of John on which judg- 
Click and Co. ; that by the articles of copartnership (whieh ™"t EA _* , 
were referred to as an exhibit) Morgan was to furnish the and C., process 
goods, Click was not to purchase any, contract any debts on ot ou — 
the credit of the firm, or give any note, bill, &c., on the firm. given to M. he 
That Click gave a note under seal, in the name of John shall be relieved 
Click and Co., for $318 813, payable to Scott, dated 8th 2’ ‘n" cause may 
May, 1819, the consideration for which is unknown to com- pes ome My oy 
plainant, and he knew not of its existence until after judg- of one defendant, 
ment thereon had been rendered against John Click and Co. thoagh the other 
That it appears that on the 10th of March 1820, a capias jPsimapResred, 
issued in an action on this note, against Click and com- ter be disclosed 
plainant, and at October term 1820, judgment was entered Genablethe 
against Click and complainant, no defence being made. mine onthe rights 
That no process was served on complainant ; if there had °*!! the parties. 
been, he would have made a defence which he believes 
would have been available; that the note was not his deed ; 
that he never directly or indirectly gave any authority to 
Click to execute the note ; that he has never received any 
benefit whatever from the transaction between Click. and 
Scott ; believes that the note was fraudulently given, and had 
no notice whatever of the action until after judgment. That 
Click has fraudulently given other notes in the name of the 
firm, for which the firm received no consideration ; and com- 
plainant believes that this note was obtained by a fraudulent 
combination between Click and the plaintiff at Law. Com- 
plainant is prepared to prove Scott offered to give cre- 
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paceasen, 1822. dits on the execution, which Click failed to have entered 
‘em The bill prays for an Injunction, and for general relief. 

Luther Morgen An Injunction was awarded on the 3d of May, 1822. 
David Scott and Scott demurred to the bill. At September term, 1822, 


John Click. 





3A 





(Click not having appeared) the Circuit Court sustained the 
demurrer and dismissed the bill. Morgan sued out a writ 
of Error, and assigned as Errors, . 

1. That the demurrer was sustained. 

2. The bill was dismissed at complainant’s costs, when 
defendant Click had not appeared. 


Judge Crenshaw delivered the opinion of the Court. 

It appears from the bill, that C/ick and —— were Co 
partners in trade ; Click, without the consent or knowledge ot 
Morgan, and contrary to the articles of copartnership, fraudu- 
lently executed an instrument of writing under seal, in thie 
name of the firm, for the payment of a sum of money to 
Scott, on what consideration complainant knows not. Click, 
with a view of charging Morgan with this debt, permitted 
Scott to obtain a judgment at law. Morgan, in fact, had no 
notice of the proceedings or opportunity to defend until after 
the judgment had been obtained. That Click most fraudu- 
lently and iniquitously combined with Scott to charge /Mor- 
gan, and prevented Scott from entering certain credits on the 
execution. Though not expressly charged, it is strongly in- 
timated, that Scott was in combination with Click through 
the whole transaction, and that Click is insolvent. Scolt 
demurred to the bill, and the Circuit Court sustained the 
demurrer, dissolved the Injunction, and dismissed the bill 


-with costs. 


It is a well settled principle that one partner cannot 
charge the firm by his writing under seal, unless he is au- 
thorised to do so by the articles of copartnership, or by the 
express consent of his copartners. But equity cannot re- 
lieve against a judgment at law on such instrument, against 
the firm, if 6btained without surprise, fraud, or connivance ; 
because the copartners, who had not consented to the in- 
strument, might have made full and effectual defence at law. 
But against an improper judgment surreptitiously or collu- 
sively obtained, it is the peculiar pravince of a Court of 
Equity to afford relief; for without the aid of equity the 
complainant would be remediless, having had no opportunity 
to defend at law. ‘ithe demurrer admits the truth of all the 
charges and allegations in the Bill ; therefore I cannot hesi- 
tate in concluding that this instrument of writing was in- 
tended as a fraud on the complainant, and that the judgment 
was obtained without his having any knowledge of the pen. 
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dency of the suit, or any opportunity of making a defence. 
The complainant had also the right to apply to a Court of 
Equity for a discovery of the amount of the credits which 
ought to have been entered on the execution, and to compel 
the plaintiff at law to enter satisfaction pro tanto. The de- 
murrer, therefore, ought not to have been sustained. 

As to the second assignment—lI conceive that it was at the 
option of the complainant to bring the cause to a final hearing, 
on the coming in of the plea or answer of one defendant, 
provided that sufficient matter was disclosed or submitted to 
enable the Chancellor to determine on the rights of all par- 
ties concerned, otherwise the plea should stand until the 
the coming in of the answers of the others. 

The decree of the Circuit Court must be reversed, and 
the cause be remanded for further proceedings. In this 
opinion the Court are unanimous. 


MClury and H. G. Perry, for plaintitf?. 


Owen, for defendants in Error. 


Levin Gayle against Samuel Smith. 


JUDGE Saffold delivered the opinion of the Court. _ 

The declaration contains but one count in assumpsit. 
Gayle, the defendant in the Court below, plead the general 
issue, and filed a special demurrer to the declaration. On 
the plea verdict and judgment was rendered for the plain- 
tiff, and no notice was taken of the demurrer. Gayle as- 
signs this matter here as Error. , 

Our Statute (Laws Ala. 447,) provides that a defendant 
may plead as many several matters as may be necessary to 
his defence, so that he be not admitted to plead and demur 
to the whole. It was evidently not the intention of the 
Legislature to permit a defendant to plead and demur to the 
same parts of the declaration at the same time. This would 
be a duplicity, drawing the matter to different judicatories. 
A demurrer is not a plea in the general acceptation of the 
term, but anexcuse for not pleading ; and it would be ab- 
surd for the party to plead, and at the same time pray that 
he might not plead. (3 Bac. Ab. 458.) The demurrer appears 
to have been offered after the plea ; but even if it had been 
first filed, a plea afterwards was an implied abandonment 
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DECEMBER, 1822 
Oye & 
Luther Morgan 
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David Scott and 
John Click. 


December, 1822. 


Plea and demur- 
rer to the same 
count, the demur- 
rer re | be disre- 
garded. 
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siesusza, 1322. of the demurrer ; and in either case it was proper to disre- 
Sov = "gard the demurrer as if none had happened. 





LevinGaye 
Samuel Smith. Let the judgment be affirmed. 
December, 1822. ' Robinson against Cox and Wall. 


JUDGE Lipscomb delivered the opinion of the Court. 

After verdict on Jn this case it is assigned “as Error—Ist, That the writ is 

| ~ pr Aer dg in the debit only, when it should have been in the debit and 

cannot be taken detinet. 2d, The note described in the indorsement of the 
of varience be: writ is not the note described in the declaration. 

Declaration. The object of the writ is to bring the defendant into Court. 
We must look to the declaration for the formal exposition 
of action. If the defendant would take advantage of a va- 
riance between the writ and declaration, he must do so by 
demurrer or plea in abatement before he pleads to the me- 
rits. Here the plea was payment, and issue taken and_ver- 
dict rendered thereon. Advantage of a mere formal de 
fect cannot now be taken. 


Let the judgment be affirmed. 


, 1822. Howard against Wear. 


JUDGE Ellis delivered the opinion of the Court. 
_ 1. Judgment ot _ This was an action of assumpsit, damages laid at $200. 
will notbe revers- Jury rendered a verdict for 30,54; ; a judgment was there- 
pecause the upon rendered for $34,5. The defendant in the Court be- 
less sum than the low here assigned as Error—lIst, That the Circuit Court had 
Court - es not jurisdiction of the case. It does not appear that a motion 
iteppee rthat for a nonsuit,as in arrest of judgment was made in the Court 
motion was there below. By the Act of 1817, (Laws of Ala. p. 156. sec. 10.) 
under the Statute. If any suit shall be commenced in any Court for a less sum 
2d. If the judg- than such Court can legally take cognizance of, or if any 
than the verdict, person shall demand a greater sum than is due, on purpose 
it mast be revers- to evade this Act, the plaintiff shall be nonsuited and pay 
rendered costs, But, “ if the plaintiff, or any other person for him, 
y shall make affidavit (to be filed in the Clerk’s office) that 
« the sum for which the suit is brought is really due, but 
that for want of proof, or that the time limited for the re- 


“ covery,” dec. he shall have verdict and judgment for what 
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appears-to be legally proved, &c. It does not appear from »#4sEn, 1822.° 
the Record, but that this affidavit may have been made, ““V 
From an established and well known rule of law, this Court Howard 

is bound to presume that the judgment and proceedings of — Wear. 

the Circuit Court were correct, unless the contrary appears 

from the Record. The first assignment is not sustained. The 

second assignment is that the judgment is for a greater sum 

than was found by the verdict. For this cause the judgment e 
must be reversed, and judgment rendered here for the 

amount assessed by the verdict. 


ee 


Brahan and Atwood against Nathaniel Ragland. December, 1822. 
ASSUMPSIT by Ragland against Brahan and Atwood, as ¥h3t is reasona- 


indorsers of a promissory Note, general issue and verdict for charge the in- 
the plaintiff. A bill of Exceptions was taken by the defend- cone eS see 
ants, by which it appears that the Note was dated 2d day and not the Cour! 
of December, 1819, and payable at the Planters’ and Mer- * determine. 
chants’ Bank of Huntsville, 20 days. after date—That it F 
was in the Bank when due—That the officer of the Bank 
usually gave notice to the indorsers after a note had been 
protested, but such notice was not given unless it had been 
protested—That on the bill of the maker ef the Note, the 
Judge of the Circuit had ordered an Injunction to is- 
sue against protesting it—That the Clerk who issued the In- 
junction was alsothe Notary Public, whose duty it was 
to protest such Notes payable at said Bank, and who usually 
gave notice to the indorsers ; and that he was, by the Judge’s 
fiat for the Injunction, prevented from protesting said Note 
or giving notice. Soon after the Injunction was ordered, 
the. Cashier wrote to the plaintiff informing him thereof. 
Plaintiff resided about 15 miles South West from Huntsville, 
where defendants resided. He sat out for Huntsville, and 
on his way came to the house of his friend, about 14 miles 
North West of Huntsville, and was there taken sick. His 
friend, at his request, went to Huntsville ; and after consulting 
Counsel, demanded payment of the maker, which being re- 
fused, he gave notice to defendants. The demand and no- 
- were some short time after the 3d day of January, 

20. 

The Circuit Court charged the Jury that it was for them 
to determine, from all the circumstances, whether due dili- 
gence had been used in demanding payment and giving no- 
tice to defendants. That from the situation of this couutry 
as to post roads and facilities of communication, the same 
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* pacemssn, 1822. strictness as to notice in such cases was not required as in 


land, or other old populous and commercial! countries. 
That if the Jury should be of opinion that the plaintiff had 
caused notice of the non-payment to be given to defend- 
ants within a reasonable time after he had been informed of 
the failure of the Bank to cause the note to be protested, (in 
estimating which reasonable time they were to take into 
view the residence and situation of the plaintiff) they must 
find the issue for the plaintiff, otherwise they must find for 
To which opinion the defendant excepted, 
&c. 

The case was argued by Hutchisson and Minor for plain- 
tiffs, and McKinley for defendant in Error—the charge of the 
Circuit Court as set forth in the bill of Exceptions being as- 
signed as Error. 


Judge Lipscomb delivered the opinion of the Court. 

The only point here presented for consideration is, whe- 
ther the Jury or the Court should determine on the reason- 
ableness of notice to charge the indorser. In the English 
Courts, from the time of Lord Mansfield, it has: been con- 
sidered a mixed question. ‘The Jury inquired if notice had 
been given and when—the Court then determined on its 
reasonableness. In the case of Tindal against Brown (} 
Term, 168,) Lord Mansfield, after laying it down to be a 
mixed question of law and fact, said, That whenever a rule 
could possibly be laid down, the reasonableness of notice 
should be decided by the Court. All the English decisions 
follow the same rule. In Jre/and against Rip (11 Johnson, 
232,) Judge Spencer, after recognizing the principle of the 
English decisions and insisting on the necessity of certain- 
ty and uniformity in commercial transactions, says, decisions 
of other Courts in other countries on such points are entitled 
to little consideration. The great extent and population of 
London and its neighbourhood might well admit of a rule 
like the one in the case cited, (Scott and al. against Clifford) 
while such a rule here would be inapplicable and improper. 
The learned Judge then proceeds to lay down the rule in 
New-York, bottomed on their customs and’ peculiar situa- 
tion. ' 

The positions which I think fairly to be deduced from 
these authorities are, Ist, That if commercial regulations 
have settled down to fixed customs, those customs become 
the law which must govern the Jury. 2d, That these cus- 
toms are not uniform in the commercial world, but in different 
countries different customs prevail. 3d, That in the ab- 
sence of such customs the Jury must. from the necessi- 
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ty of the case, determine on the reasonableness of the no- >scemsar, 1822. 


tice. 

The first position is so fully supported by the authorities 
quoted, that it does not require the aid of argument. The 
second can be as fairly sustained by adjudged cases and by 
common sense. From the cases referred to, it will be seen 
that a different rule or custom was held to be the law in New- 
York from the one laid down by Lord Mansfield as the cus- 
tom in London. This difference is founded on sound reason. 
How could the custom of London, with its vast extent and 
population, be applicable to New-York with its comparatively 
limited —— In London it would be extremely diffi- 
cult to seek out and make a personal service of notice on the 
indorser. It is therefore the rule that notice may be sent 
by the two-penny post, the next day after the days of grace 
have expired. In New-York, personal notice, or something 
tantamount, as leaving the notice at the house of the indor- 
ser, must be given. I believe that Lord Mansfield would 
never have applied the custom in London to a case in Wales 
or the Hebrides ; and there would be as little propriety in ap- 
plying the customs of New-York to the new and scattered 
settlements of 4/abama. 

In support of the third position, I will only refer to the 
opinion of Lord Mansfield in the case of Tindal against 
Brown. His Lordship says, “ whenever it is possible to la 
“ down a rule, the reasonableness of notice should be decided 
“ by the Court ;” in which opinion every lawyer will concur. 
But the very expressions used imply as strongly as words 
will admit, that a case might occur in which it would be im- 
possible to lay down any rule; and that in such case, reason 
from principle and from analogy would say that it must be 
determined by a Jury. 

Is there then any fixed and established custom in this State 
by which the Court could be governed in laying down the 
rule of law with any sort of certainty ? Long and immemo- 
rially established customs assume the solemnity and force 
of law. Policy and necessity not unfrequently cause parti- 
cular customs to be recognized as the law, long before their 
antiquity would entitle them to such respect. Ifit be found 
that we have a custom prevailing in this country, fixing the 
reasonableness of the noticé to be given to indorsers, and 
that policy or necessity call on the Courts to support it, if it 
be not contrary to express law, its origin will not be strictly 
enquired into. I presume that it will not be contended that 
in our infant country we have any customs having the force 
of prescriptions. If, then, we attempt to set up such a cus- 
tom, it must be derived from an older and more commercial 
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pecemsan, 1822. country. But it would be difficult to determine from what 
country or place we should borrow the custom. Shall we 
~ "y say to the thinly and widely extended population of this State, 
v. ‘ou must be governed by the customs of London or of New- 
Nathenie! Rage “York, when their repugnancy to our local situation and the 
: policy of our country is so very obvious? In many cases 
the indorsee may reside hundreds of miles from the indorser, 
and perhaps fifty miles from any post-office. These customs 
are the offspring of commerce, and are now essential. to its 
prosperity : and in commercial countries, policy calls on the 
Courts to support them. They were known to the parties 
- when they made their contracts as part of the law governing 
such contracts ; but we are an agricultural not a commercia! 
people ; and, until we have some established custom in this 
State as to the reasonableness of notice, it must be determin- 
edon by the Jury. It is the unanimous opinion of the Court 
that the Judgment of the Circuit Court must be affirmed. 





December, 1892. Radeliff against Erwin. 


‘i, JUDGE Crenshaw delivered the opinion of the Court. 
ry that the Re. his was an action of Debt on a note under seal.—Final 
cord should shew judgment by default was rendered. It is assigned as Er- 
that the interest ror——that no writ of enquiry was executed, and that the 
by the Clerk. | note was not referred to the Clerk to compute the amount 
due thereon. . ; 
By the Statute of 1812 (Laws Ala. 465), “In all actions 
“ founded on any writing ascertaining the plaintiff’s demand 
“or sum sued for, if judgment by default, nihil dicit,” &c. 
“be entered therein, the Court where ‘the action shall be 
“ pending, shall and may lawfully enter judgment for the 
“ debt or demand, and interest thereon, to be calculated 
“ by the Clerk of such Court up to the time of rendering 
“ judgment, without the intervention of a Jury,” &c. 
It is not necessary that the Record should shew that the 
calculation was made by the Clerk, his act in this respect 
is to be considered as the act of the Court, and on the Re- 
cord the judgment appears as if the computation had been 
bythe Court. The object of the Legislature was, not to 
deprive the Court of part of its powers and vest them in the 
Clerk, but to relieve the Court from the labour of making 
such calculation. It is the unanimous opinion of the Court 
that the judgment be affirmed. 
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Dinsmore against Austill, Administrator. 


JEREMIAH AUSTILL, administrator of David Files, de- 
elared in debt against Silas Dinsmare, on a-note under seal, 
dated 20th day of January 1816, for $2357,%;,, payable to 
C. Stump one day after date, and assigned to his intestate. 
The damages were laid at one hundred dollars. ‘Thefe was 
no profert of the note, or of the letters of administration. 
Dinsmore plead nil debit, on which issue was joined. 

The Record of the Circuit Court shews, that on the 30th 
day of October 1821, Dinsmore withdrew his plea; and it 
was thereupon “ considered thatthe said plaintiff do recover 
“against the said defendant, the sum of two thousand’ three 
“hundred and fifty-seven dollars and five cents for his debt 
“aforesaid, together with the interest from the 17th day of 
“ January, eighteen hundred and sixteen, for his damages 
“aforesaid,” &c. Dinsmore prosetuted a writ of Error to 
this Court. The material points in the assignments of Er- 
rors appear in the 


Opinion of the Court delivered by Judge Crenshaw. 

As to the omission of profert of the writing obligatory, 
and of the letters of administration, the defendant in the 
Court below, after having pleaded, withdrew his plea, and: 
suffered judgment to pass by nil dicit, and has thereby 
waived any advantage which he might have claimed from the 
omission. There is no question but the ebjection would 
have been good on special demurrer ; and it is equally clear 
that the defendant may, if he thinks proper, dispense with the: 
profert of the writing declared on, and:of the plaintiff’s au- 
thority to sue; and by his plea to the merits, admit both.— 
Interest accruing by operation of law has ever been consi- 
dered in the nature of damages. The interest expressed in 
the judgment must therefore be considered the same as da- 
mages. The rate of interest on the debt is fixed by law. 
The Record shews the day from which the interest is-to be 
calculated, and the day when the judgment was rendered. 
‘Fhe law directs that the interest shall be computed up to the 
time of judgment. That is considered as certain which may 
be made so by proper reference. By reference to the law 
and to the date of the judgment, the amount of the interest 
ean bé ascertained with certainty. ' 

But the judgment is for a greater amount than is claimed 
in the declaration. ' The judgment is for interest from the 

16. From the declaration it ap- 
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paceuszs, 182%. pears that the debt was not due until the 21st day of Janw- 

wy~ ary 1816. For this Error the judgment must be reversed, and 
», Diammore the cause remanded. In this opinion the Court are unani- 
Austill, Admr. Mous. 





ED ; 
Gaines and Lyon for Plaintiff. 
Pation for Defendant in Error. 
go teers Bevin against Goodman. © 


JUDGE Crenshaw delivered the opinion of the Court. 

On appeal from Goodman recovered a judgment by default before a Justice 

justice, the writ- of the Peace, against Bevin for $4160; from which he ap 

the plaintifi’s de- pealed to the Circuit Court. Goodman filed his statement in 

tebe fos ie nature of a declaration, and Bevin failing to appear or 

final judgment ad, final judgment by default was again rendered against 

fax from which he ti. nara a win of Error, and here 

assigns as Error—*“ That no issue was joined or tried by a 
“ Jury as required by Statute.” 

The Statute alluded to.(Laws Alaba. p. 511, sect. 3) enacts 
that “when the sum claimed exceeds twenty dollars, the 
“ said Court shall try such appeal de novo, as any other cause 
“in said Courts is tried at the first term, on an issue to be 
“ made up at or before the trial.” 

An issue within the meaning of the Statute is to be formed 
by the plaintiff’s statement, in the nature of.a declaration ; 
and the defendant’s plea or other statement of matter of de- 
fence, by which, as in other cases, a question of fact is made 
for the determination of the Jury,‘or of law for the determi. 
nation of the Court. Ido not conceive that the Statiste re- 
quires that on every appeal when the sum claimed exceeds 
twenty dollars, an issue must be tried by a Jury ; or that if 
the defendant refuses or fails to plead, and consequently no 
issue can be formed, that the plaintiff is not to have judgment, 
as in other cases, when his statement of his cause of action is 
not@enied. If the action be founded on a writing ascertain- 
ing the sum ‘sued for, the judgment by default is final, and 
the intervention of a Jury is not required by the Statute. 

In-this opinion the Court are unanimous. 


Let the judgment be affirmed. 
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DECEMBER, 1822. 
POV’ 


Hill against Lambert and Brothers. 


JUDGE Saffold delivered the opinion of the Court. 

In this case there are several assignments of Errors. The 3." Thisday 
counsel for the defendant in Error contends that the judg- i oe yrs 
ment of the Court below was on confession. 'The counsel rr and the de- 
for the plaintiff, that it does not so appear from the Record, ey ag 
and cannot operate as such, inasmuch as the defendant in the %y theplaintiff’s 
Court below appeared by attorney and-notin proper person. {2 the sus of 

The entry in the Record is as follows: “This day came ———Debt, . 
“the parties by their attornies; and the said defendant says ent interest 
“that he cannot gainsay the plaintiff’s right of action for the thereoafrom—— 
“sum of $2400, with 10 per cent. interest thereon, from the j,, om Paid" 
* 25th day of May, 1819, until paid, with costs. Therefore judgment operat- 
“it is considered by the Court, that the plaintiff recover 98,8 © telease 
“against the defendant the sum of $2400. debt ; also the fur- 2. Judgment may 
“ther sum of $86 and cents damages, as aforésaid con- be confessed by 
“ fessed, together with costs,” &c. “ 

The form of a confession of judgment in the English books 

of precedents, as in Wentworth and in Tidd, reads, “ And 
“the said defendant, by his attorney, comes and defends the 
“wrong and injury when, &c., and says he cannot deny 
“the aforesaid action of the said plaintiff, nor but that he 
“ owes to him the sum of in manner and form as the 
said plaintiff has above declared against him; Therefore it 
is considered,” &c. In these forms, the entry is “that he 
“ eannot deny the aforesaid action of the said plaintiff, nor but 
“that he owes” a specified sum. The entry in this case is 
“that he cannot gainsay the plaintiff’s right of action :”— 
wordswhich convey the same idea, and were no doubt so 
intended. by the party on whose behalf they were used. 
Neither inthis nor in the English forms is the term confess 
used in the cognovit. In this case the judgment is for a sum 
stated as so much confessed; a fair and necessary conclu- 
sion from the words before used. 

Can‘a valid confession be made by attorney ? and if so, 
must the authority of the attorney appear in the Record ? 

The precedents referred to shew the practice in England. 

We conceive that a confession, either in proper person or 
by attorney, is valid. 

The old practice of filing and entering of Rees the war- , 
rant of attorney has been relaxed, for the Convemence ot , 
parties, and without the aid of a Statute; and now, as Was — 
said in the case of Gaines and others against the Tombeckby 
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92. Reports of Cases argued and determined 
pecexsen, 182% Bank, ante, p. 50,) if an attorney takes upon himself io ap- 
we pear, the Court looks no farther, proceeds as if he had au- 
44 thority, and leaves the party to his action against him should 
Lambert and| it be otherwise (1 Selon, 22). We have not discovered that 
} it is more necessary that the authority of the attorney should 
~~" appear in the Record when he confesses a judgment, than 
¢ when. he pleads, or takes other steps im the name of his 
client in the progress of an action. It is not the practice in 
our Courts to file and enter of Record the warrant of attor- 
' ney. Ifhe acts without authority he is responsible both to 
the person whom he represents and to the Court. We con- 
' ceive that we are bound to presume that he has legal autho- 
_ rity until the contrary shall be expressly shewn. ‘This then 
" jg a valid judgment by confession ; and, by virtue of our Sta- 

tute, Operates as a release of all Errors. 


By all'the Court.—Let the judgment be affirmed 


December, 1822. Fant and Sossamon against Malone. 


Fe eet ~«©= ASSUMPSIT by Malone against Flant and Sossamon on a 

be looked into to: promissory note, and judgment final by default ; on which 

Enum * writ of they sued out a writ of Error, and assign as Error—That 
by the indorsement of the writthe note appears to have been 
payable at the Zombeckbu Back ; and the declaration does 
not aver that it was then presented for payment. 


Judge Crenshaw delivered the opinion of the Court. 

It has been settled by this Court that the indorsement of 
the writ will be looked into for the purpose of amending the 
subsequent proceedings; but I presume that it has never 
been: determined that it is a part of the Record, and the 
source from which we are to be informed of the cause of 
action. It is to the declaration alone thatewe must look for 
an exact description of the cause of action. The declaration 
here describes anote payable at no particular place. If the 


uefendants id have availed themselves of a variance be- 
shoul declaration and the indorsement of the writ, they 
s done so by plea in abatement. 


Where it is v be fairly inferred from the Record that 
substantial justice has been done, it is the duty of the appel- 
late Court to support.the judgment, if it can be done, with- 
out violating the settled-principles of law, or the established 
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rules of practice. It is the unanimous opinion of the Court >®t=mnrr, 182. 
that the judgment be affirmed. nanthdinard 





Flant and 
Crawford and Hitchcock for plaintiffs. or 
Malone. 
Gaines and Lyow for defendant in Error. oe 
Archibald Flournoy against Childress and Hickman. December, 1222. 


CHILDRESS and Hickman declared in debt in the Circuit S A Som, 
Court of Madison County against Flournoy, on a promissory tainable, must be 
note for $75, He filed a general demurrer. A judgment as disposed of | by 
by default was entered against him for $95 debt, and 3° omg son: 
$9,%4,, damages and the costs—on which he brought Error not recover more 
to this Court. The material assignments of Errors appear than he declares 


5 for. 
in the 


Opinion delivered by Judge Saffold. 

Admitting that the demurrer was not sustainable, it should 
have been disposed of by a decision of the Court below. 
It could not properly be treated as a nullity. There was 
Error in rendering the judgment as by default. The judg- 
ment is for more than the - accrue claims. The counsel 
for the defendants in Error, contends, that it was competent 
for the Circuit Court to correct this matter, and that this 
Court should not take jurisdiction of it. It is true that the 
entering of the judgment is the ministerial act of the clerk ; 
but in doing so, he exercises no judicial function. It is the 
judgment, not of the clerk, but of the Court. If the Circuit 
Court, on timely application, might have corrected the entry, 
it has not been done so. It is a well settled principle, that 
the plaintiff cannot recover more than he claims in his de- 
claration (see Dinsmore against Austill, ante, p. 89). The 
final judgment for more is a proper subject for appellate juris- 
diction. It is the unanimous opinion of the Court that the 
judgment be reversed, and the cause be remanded. ° 


Coburn against Harwood: © December, 1892. 


HN an action for slanderous words charging the crime Words charging 

* A 2 . . the c inst 
agaimst nature, Harwood recovered a verdict and judgment jcture, are got in 
against Coburn in the Circuit Court of Monroe County. themseivesae- 


Coburn sued out a writ of Error. and here assigns as Error— fonable in this 
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pacrumes, 1822. That the words are not in themselves actionable, and they 
ww are not laid with an averment of special damages. 


v. 
pane Judge Saffold delivered the opinion of the Court. 

It is a settled principle of the common law,,that words 
which, if true, would subject the accused to infamous punish- 
ment, or-to an indictment for a-‘crime involving moral turpi- 
tude, are in themselves actionable, without averment or proof 
of special damages (5 John. R. 190). 

The rule of construction as to: slanderous ‘words has, in 
the history of jurisprudence, undergone several changes. At 
one time a rigid construction prevailed ; at other times, the 

‘words wére-to be understood in mitiori sensu: but the rule 
as now settled is to construe the words in that sense which 
re is most natural and obvious—in the plain and popular sense 
es in which the rest of the world understand them. (6 Bac. 
223, &e.) | 
For the plaintiff in Error it is contended that the words de 
not import the charge laid in the innuendo, and that the in- 
nuendo cannot ae their meaning. 
The innuendo is merely explanatory of something already 
expressed. It cannot render certain words which would 
‘therwise be uncertain, give a criminal meaning to innocent 
words, or add to, extend, or change the sense of the words 
eviously stated (1 Tidd. 384-6 Bac. Ab. 250). But it 
may y give a technical meaning to a slanderous charge, from 
the obvious import of the words spoken, taken in connection 
with the colloquium. 
Thus in the case cited in 6 Bac. 254, ima colloquium con- 
cerning the death of D. D., the defendant said to plaintiff, 
“you are a bad man, and I am thoroughly convinced 
“that you are guilty ;” meaning of the murder of said D. D. 
Th the case before us, the technical description of the 
offence charged, and the identity of the parties, are properly 
to be inferred from the innuendo. 
Do the words stated in the declaration in the natural, plain, 
and obvious sense in which the world understands them, im- 
port a charge of the crime as stated in the innuendo? Where 
the defendant said of a widow, “I have had the use of her 
body,” it shall not be intended that those words meant the 
use of her body as a physician, or that she had done bodily 
labour for him; but the words shall be construed in their 
usual sense, which is very slanderous. (Cro. Ja. 162). In 
the present case, no one who heard the words could doubt 
. . their import. ° 
%, +. Would the charge. if true. subject the plaintiff to ‘infamous 














Tn the Supreme Court of Alabama. 


punishment, or to:an-indictment for a crime involving mora] >¥c#™sen, 1822. 
— ? rw 
Though unquestionably a.crime of the highest moral turpi- _ Cebu 
tude, “the very mention of which is a disgrace to human Harwood. 
“ nature: a crime not fit to be named amongst Christians,” —- 
the Statutesf this state have taken no notice of it.—Is it an 
indictable offence by the common law ? 
It does not appear that it was‘punishable in England other- 
wise than by death, excepting that in the time of Popery it 
was subject to Ecclesiastical censure. By the ancient. Britons 
it Was sometimes punishable by burning. In the time of 
Richard I. the practice was to punish it by hanging (6 
Bacon, 327). ~The Statute of Henry VIIL.; after reciting 
that there was not = sufficient punishment appointed, declares 
it felony without benefit of clergy. It is said in.the English. 
books, that previous to the passage of this Statute, the prac- 
tice of punishing this offence with death had been for some 
time discontinued ; and this is strongly. corroborated. by the 
enactment of the Statute and its recital as prefixed. It does 
not appear what other punishment, or that any, was inflicted, 
from the time of discontinuing capital punishment, and till 
the enactment of the Statute of Henry VIII. 
This crime then is not indictable by the common law, or 
by any Statute of this State (a). The words spoken are not (a) see Turner's 
in themselves actionable ; and there is no averment of special. Digest, p. 247, 
damages. This omission is not cured. by the verdict ; for %7r 4, <7" 
the plaintiff's title as stated is defective. 
The judgment must therefore be reversed. 





Crawford and Hitchcock for plaintiff. 
H. W. Taylor for defendant in Error. 


Robert Lewis, Administrator, against Edwin Lewis. December, 1822. 


A WRIT of Fi. Fa. issued from the Circuit Court of Bald- },.07, (010 


win County, on the 9th day of January, 1822, in favour of verdict that part 
Edwin Lewis against the goods and chattels which were of % .‘he property 


. : 2 oe . levied on is lia- 
Figures Lewis, and remaihing.jn the hands of Robert Lewis ble to the execu- 
to be administered, was levied by the sheriff of Mobile ~ es ee 

. 0 Dndin iaue 
County on five slaves, Ned, Monday and her child, Mary and pot liable. 
; ku , m4 2. Property al- 
otted to Administratrix 9s distributee, not liable to an execution against goods, &c. of lntentate. 











ad 


an 
Robert Lewis, 


v. 
Edwin Lewis. 


_——— 












Administrator, 


Reperts of Cases urgued and determined 


a pacenusr, 1822. Sum, and 80 head of éattle. Robert Lewis claimed this pro- 


as belonging to him in his own right, and as guardian 
‘of his brothers and sisters. An. issue, as directed by the Sta- 
tute, being tried to ascertain the right to the. property, the 
Jury rendered.a verdict “ that Robert Lewis, the claimant 
“ under the Statute, had no claim to the negroes Ned and 
“ Monday, and sixty head of cattle levied on,” &c.; “and 
“ that the claim to said negroes and cattle by Robert Lewis 
“ was for the purpose of delay, and assess,” &c. 

The Circuit Court rendered judgment on the verdict, from 
which Robert Lewis appealed to this. Court. A bill of Excep- 
tions was taken to the charge of the Judge on the trial, the 
points presented by which, and by the assignments of Errors, 
appear in the . 


Opinion of the Court by Judge Crenshaw. 


On the trial of the right of property, the Jury found agains? 
- the claimant as to two slaves and sixty head of cattle; the 


verdict says nothing as to the residue of the property on 
which the execution was levied :—but a part of the property 
specifically mentioned being found liable to the execution, 
the inference is irresistible that the Jury concluded that the 
residue was not liable ; and it was in fact equivalent to find- 
ing as to the residue in favour of the claimant. 

As to the charge of the Judge, as set forth in the Bill of 
Exceptions, it appears that the property found by the verdict 
to be liable to the execution had been of the estate of Figures 
Lewis. Patsy Lewis administered on this estate. Dis- 
tribution thereof was made pursuant ‘to an order of the 
Orphan’s Court, and the property in question assigned and 
allotted to Patsy Lewis as her distributive share. The several 
distributees received possession of their respective parts. 
Patsy Lewis died. The appellant administered on her estate, 
and also obtained administration de bonis non on the estate 
of Figures Lewis. The judgment (on which the Execution 
issued and was levied on the property claimed by Robert 
Lewis) was rendered against him as administrator de bonis 
non of Figures Lewis long since the distribution. 

By the bill of Exceptions it appears that the Judge charged 
the jury “that as it did not appear that Patsy Lewis, as ad- 
“ ministratrix of Figures Lewis, had taken refunding bonds 
“from the several distributees of his estate at the time of dis- 
“tribution, that the part of the property levied on, which in 
“the lifetime of Figures Lewis had been his property, was 
“in the hands of the distributees liable to the plaintiff’s ex- 
“ ecution.” 
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This Court is bound to presume that the distribution made >#cemezs, 1822. 
in pursuance of an order of the Orphan’s Court was inéon- v™’ 
formity to law, wher nothing to the contrary appears or is ye = aes 
even alleged. If the order for distribution had been sur- - 
reptitiously obtained in order to defraud creditors, it might "4win Lewis. 
alter the case; but nothing of this kind is alleged. An Soe 
After the distribution, Patsy Lewis no longer held this 
property as administratrix. The legal title was changed and 
vested in her, in her own right, by the distribution and_allot- 
ment long before the appellee’s execution issued. It was 
totally immaterial as to the liability of the property to the 
execution, whether the administratrix took of the distribu- 
tee’s bonds to refund or not. The borids were.intended for 
her indemnity and at her option she might dispense with 
them. The legal right of a distributee cannot be affected 
by the administrator’s neglecting or declining to take such 
bond. 
I am therefore of opinion that the presiding Judge erred 
in the charge to the Jury, and of this opinion are a majority 
of the Court. 


» Judgment reversed. 


Crawford and Hitchcock, jor appellant, cited, 1 Wash 
312. Toller’s law of Execution, title, Execution. 


Rust, for appellee. 


————— 


Harris against Richardson. December, 1822. 


AT the last term, the plaintiff in Error obtained an order 1. The :Cue of 
fora certiorari to bring up the citation. The certiorari was cannot a “s 
non returned with a citation issued long since the last term. tation after we. 
The defendant now moved to quash the writ of Error. a 


2. Writ of Error 
quashed for want 
of citation. 


Opinion of the Court by Judge Lipscomb. 

The certiorari issued: to brmg up the Record supposed to 
be in the Court below, and not to make a new Record. The 
Clerk of the Circuit Court could not issue a citation if he 
tailed to do so before the return of the writ of Error. 


Let the writ of Error be quashed 




















Reports of Cases urgued and determined 


‘Michael J. Kennon against James Bell. 


Sipe _ JUDGE Lipscomb delivered the opinion of the Court. 

sued. unless, In this case it is assigned for Error that the suit was dis- 

specer from the Continued.- - 

aa Se Spe The writ issued on the 12th day of February, 1820, re- 

by the Court or turnable on the 4th Monday of March following. On the 

by operation of 7th March, 1821, service was acknowledged and plea filed. 

: No farther proceedings appear to have been had until Sep- 
tember Term, 1822, when there was a trial and verdict ; but 
it does not appear that the defendant then appeared either 
by himself or Attorney. It is believed to be the law, that 
if. a suit is not tried at the trial term, it is discontinued, un- 
less continued by the Court or operation of law. If there 
should have been a failure of the regular terms of the Court, 
or any proceedings, which would necessarily continue the 
cause over, an express order for that purpose is not indispen- 
sible ; but in all cases the Record should shew something 
from which it would be fairly inferred that it was so con- 
tinued. In this case the Record shews nothing from which 
such an inference can be drawn. 


Y 
4 


And the judgment must be reversed. 


December, 1822. John McDonald against John Gayle sen. ° 
i . THE appellee brought his writ of forcible detainer, and 


Writ of forcible there was judgment against him before the Justice of 
2, The trial of the Peace. He appealed to the Circuit Court of Baldwin 
such acase inthe County. Judgment was there rendered for him, and McDo- 


Circuit Court it nald appealed to this Court. 


on the Record sent 
mag Opinion of the Court by Judge Lipscomb. 
ment, plaintiff in It is assigned as Error that the complaint shews that the 
have a certiorari, COMplainant had no estate in the land claimed. The only 
bat it will be purt of the complaint brought into view by this assignment 
Bran guetain 2, 8 1n these words: “ Your petitioner is tenant at will on the 
judgment. “said land, of the United States.” By the Statute, (a) the 
yo Nay w y claimant is required to set forth his estate in the land forcibly 
‘Bees *© tered or detained from his possession. The term estate em- 
braces the interest of tenants at will as well as other tenants. 
It is contended, on the authority of a case decided in Penn- 


sylvania, (1 Dallas. 354) that a tenant at will is not entittled 
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to this remedy. In the my ane Statutes an Inquisition of 9#¢==22,1892. 


forcible detainer could not be supported when the estate 





claimed was not greater than this; but the proceedings by 4%" McDonald 
Inquisition were partly criminakter to pumish for the tres- John Gayle, sen. 


pass, and partly civiliter to recover possession. - Our Statute 
expressly includes within its provisions all estates, whether 


freehold or less than freehold.(6) When the expressions of @) faubera=. 


a Statute are positive and explicit, and the meaning obvious, 
cases decided under different Statutes by other Courts, how- 
ever respectable, are entitled to but little weight. ft is the 
unanimous opinion of the Court.that the judgment of the 
‘Circuit Court be affirmed. 


Note“1st.—In this case a point of law was insisted on for 
the plaintiff in Error, which the Court conceived was not 
embraced by the assignments of Errors. It was taken into 
consideration for the purpose of: settling the practice. 

It was insisted that the trial before the Circuit Court 
should have been de novo. The majority of the Court were 
of opinion that it should have been on the Record sent up 
by the Justice of the Peace, and without the interventio,, - 
‘a Jury. 

24--On a motion in this case, the Court ruled that after 
argument a certiorari, the object of which wasto reverse 
the judgment of the Court below, would not be awarded, 
but that it would be granted atj any time to sustain such 
judgment. 


Crawford and Hitchcock for appellant. 


Elliott for appellee. 


Hunter against Longmin. December, 1822. 


WHEN this case was regularly called on the docket no ! plaintiff in Er- 


; does not 
person appeared to prosecute the writ of Error. Errors pear 


the 


had been assigned. The defendant in Error moved for an case iscalled, the 


affirmance. 


By the Court.—Let the judgment be affirmed with dama- 
ges according to the Act of Assembly. 


udgment will be 
ey 
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pecEuper, 1822. . 
ww  V. andJ. Collieragainst W. Crawford for use of H. Bright: 


1, Pleainabatee ASSUMPSIT in Clarke Circuit Court on a note of plaintiffs 
atdiomene in Error. The writ issued 24th 4ugust, 1821, returnable to 
before Debt due October term, 1821. By its indorsementthe note appeared to 
is suficienily ve" he due 25th December, 1821. The declaration described 
dorsementof the note as due December 25th, 1820. The defendants plead 
yi Error to in abatement, that at the commencement of the suit the 
. r to * ° ° 
render judgment note was not due. aupremgy | after the plea, the transcript 
by nil dicit with- of the Record proceeds thus, “ April term, 1822, judgment by 
oth oes  @ nil dicit. ‘Whereupon it is considered by the Court that 
“ the plaintiff do recover from the defendants,” &c. (setting 
out the amount.) 
The matter assigned as Error appears in the opinion of 
ihe Court delivered by Judge Crenshaw. 
The indorsement on the writ is to give the defendant an 
intimation of the cause of action. That the cause of action 
did not accrue before the action was commenced, was a 
matter properly pleadable in abatement. As the matter ap- 
peared in the proceedings, it was not necessary that the plea 
should be on oath. A reference to the declaration for the 
time when the note was due, would show a varianee be- 
tween the writ and declaration, and not help the Error. 
This was a sufficient plea, and should have been replied to, 
or in some manner disposed of, before the plaintiff could be 
entitled to judgment by nil dicit. We are unanimously of 
opinion that the judgment must be reversed. 





December, 1822. Peters against Johnson and Connally. 


1, In trover itis JOHNSON and Connally brought an action of Trover 
pee nA = against Pefers in the Superior Court of Mobile County. By 
gugdt came to the indorsement on the writ, they stated that their action was 
“ 

‘of by finding t2. recover damages to the amount of $407,1°;, the value of 
ccchercis, = S03 cedar logs. ‘In the writ and declaration the damages 
2, We find for were laid at $800. In the declaration it is alleged that the 


t verdict logs came to the possession of Peters by finding or otherwise. 
oo Geer! nee. Plea, not guilty, and issue thereon. The verdict and judg- 
be for more than Ment are entered as follows: “We, the Jury, find for the 
— _* — the sum of five hundred and eighty-three dollars. 
jndorsement of - “ Lherefore it is considered, that John Johnson and John 


the Writ. “ Connally do recover against the said George P. Peters the 
4, ** Therefore it “ec id d b h J . ° - 
is considered that . 821d damages by the Jurors aforesaid, in form aforesaid 


the plaintiffs re- “ given,” &c. Peters brought his writ of Error to the gene- 
cover the said C f th ia ; a 
damages” is suf. *4, Court of the territorial government. The matters 
ficient judgment. assigned as Error appear in the 














In the Supreme Court of Alabama. — 101 


Opinion of the Court delivered by Judge Crenshaw. Daceuass, 1892. 

In the action of Trover, the allegation that the goeds came “7 v> 
to the defendant’s possession by finding is a mere fiction of — Peters 
law. It is not necessary that it should be proved, nor is it Jobnson and 
material that it should appear how they came to his pos- Connelly. 
session. The words “by finding or otherwise,” may be re- 
jected as surplusage. At any rate, the defective statement 
(if it be defective) is cured by the verdict. 

The Jury, on the issue of guilty or not guilty, “ find for the 
“ plaintiffs $583.” ‘To conclude that this finding was not pre- 
dicated on their conclusion that the defendant was guilty, we 
must suppose them to have been destitute of common sense. 
It is no distortion of language to say that by the sense and 
meaning of the verdict, the issue is found for the plaintiffs, 
and their damages assessed, From the Record it sufficiently 
appears that the judgment was given by the Court, and not 
by the clerk, as was contended in the argument. It would 
be strange doctrine to presume every thing, or any thing, 
against, and nothing in favour of, a judgment. I will not 
imagine that it was the consideration of the clerk and not of 
the Court. The other assignments have been abandoned. 

It is the unanimous opinion of the Court that the judgment 
be affirmed. 





Crawford and Hitchcock for plaintifts. 


Elliott for defendant in Error. 


Glover against Robinson. December, 1822, 


OPINION of the Court by Judge Crenshaw. 

In this case the Court below made an order dissolving the 1, Writ of Error 
Injunction, but did not dispose of the bill or make a final ji. ‘fhm an order 
decree. dissolving an In- 

No Appeal or Writ of Error will lie on such an order, 2''Phe rule of 
which is interlocutory and not final. This principle was Court requires an 
settled at November Term, 1820, in the case, Johnson, ad- a 
nistrator, against Henry’s Executors. (a) Chancery as well 

It was contended that an assignment of Errors was not (a) Antes < 
necessary, as this is a Chancery case ; but we are not dis.” 
posed to make this distinction in practice. The rule re- 


quires an assignment of Errors in all cases. 


Let the writ of Error be dismissed. 
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pecemseEr, 1822. 
SS ad 


Howell and Smith against Hallett. 


_. JUDGE Crenshaw delivered the opinion of the Court. 

J}, Omission ofin- "The first assignment is, that there does not appear to be 
canes of ection on any indorsement of cause of action on = original writ. 
, rit is Error, T am not disposed to lend an eé to objections of this 
een” sort ; but rs te Statute requires aN the am of action be 
% The bearer of indorsed on the writ,-which was not done «in the present 
yable to T. or Case, and the judgment was by default, without any appear- 
wercannot ance, plea, or other act of defendant’s,-amounting to a 
rrnintain Debt on Waiver of the objection. I am therefore inclined to think 
that this is-Error. “The third assignment is, that the decla- 
ration sets out a writing obligatory, and concludes with a 

super se assumpsit. 

The declaration states that the defendants made their 
writing obligatory payable to William N. Thompson or bear- 
er, which was transferred by delivery to the plaintiff. Notes 
under seal are not by the law merchant, or by the British 
Statutes, negotiable either by indorsement or delivery ; 
though, like other choses in action, the assignment of them 
would be protected in Equity, and operate as a warrant of 
attorney to the assignee to sue at law, in the name of the 
obligee, and recover to his own use. Our Statute authorises 
them to be assigned by indorsement (but not by delivery), 
and the assignee to sue in his own name. The bearer, there- 
fore, of a note under seal not being the obligee or assignee, 
cannot sustain an action on it in his own name; and as no 
assumpsit can be implied by law, it was most clearly Error to 

. declare in assumpsit on it. As to the 5th assignment, the 
averment that defendant had not paid the plaintiff, implies 
that he has not had the money at all. As to the 5th assign- 
ment, it also shews Error. The judgment is, that the plaintiff 
recover the sum of $ _for his debt, and is for no sum at all. 

Although the Court do not unanimously concur with me 

- in the above reasoning, we are unanimous in the opinion that 
the judgment must be reversed on the ground that the decla- 
ration Is in assumpsit. 


Owen and Gale for plaintiffs. 


Crawford and Hitchcock for defendants in Error. 











